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the Clean Air Act as amended (42 
U.s.C. 7545); R.view 

(3) The assessment of any civil pen-
Sec. 
22.29 Appeal from or review of interlocuto alty or for the revocation or suspen-

ry orders or rulings. 
22.30 Appeal from or review of initial deci- 

sion of any permit conducted under 

section 105 (a) and (f) of the Marine 

siofl. Protection, Research, and Sanctuaries 
Act as amended (33 U.s.C. 1415(a)); 

Subporl G—Finol Ord.r on App.el cc=C) (4) The lssuance of a compliance 

order or the assessment of any civil 
22.31 Final order on appeal. 
22.32 Motiofl to reconsider a final order. penalty conducted under section 3008 

O of the Solid Waste Disposa1 Act as 
amended (42 U.s.C. 6928); 

Subparl H_Suppl.mental Rulei 
(5) The assessment of any civil pen-

22.33 Supplemental rules of practice gov- alty conducted under section 16(a) of 

erning the administrative assessment of the Toxic Substances Control Act (15 
civjl peflalties under the Toxic Sub- U.S.C. 2615(a)). 
stances control Act. 

22.34 supplemental rules of practice gov- 
(b) The supplemental ru)es of prac-

erning the admjnistrative assessment of tice set forth in Subpart H establish 

civil penalties under Title 11 of the rules governiflg those aspects of the 

clean Aïr Act. proceeding iri question which are not 

22.35 supplemental rules of practice gov. covered in Subparts A through G, and 

erning the administratïve assessment of also specify procedures which super-

civil penalties under the Federal Insecti- sede any conflicting procedures set 

cide. Fungicide. and Rodenticide Act. forth in those subparts. 
22.36 supplemental rules of practice gov- (c) Questions arising at any stage of 

erning the administrative assessment of the proceeding which are not ad-
civil penalties and the revocatiofl or sus. 
pension of permit.s under the Marine dressed in these rules or In the rele-

Protectiofl. Research. and Sanctuaries v&nt supplementary procedures shall 

Act. 
be resolved at the discretlon of the Ad-

22.37 Supplemental rules of practice gov- ministrator, Regional Administrator, 

erning the administrative assessmeflt of or Presiding Officer, as appropriate. 

civil penalties under the solid Waste 
Disposal Act, 22.02 Use of number and gender. 

APPENDIX_ADDRESSES o EPA REGIONAI. Oï-

FICES 

AUTHORITY: Sec, 16 of the Toxjc Sub-

staflces Control Act; secs. 211 and 301 of the 

Clean Air Act: secs. 14 and 25 of the Federal 

Insecticide. Fungicide. and Rodenticide Act: 

secs. 105 and 108 of the Marine protection, 

Research, and Saflctuaries Act: and secs. 

2002 and 3008 of the Solid Waste Disposal 

Act. 
SOURCE: 45 FR 24363. Apr. 9, 1980. unless 

otherwise noted. 

(a) These rules of practice govern all 

adjudicatory proceedings for: 

(1) The assessment of any civil pen-

alty conducted under section 14(a) of 

the Federal Insecticide, Fungicide and 

Rodenticide Act as amended (7 U.S.C. 

1361(a)); 
(2) The assessment of any cjvil pen-

alty conducted under section 211 of 

/evÇ dí 
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PART 22_CONSOLIDATED RULES OF 

PRACTICE GOVERNING THE AD-

MINISTRATIVE ASSESSMENT OF 

CIV!L PENALTIES AND THE REVO-

CAT!ON OR SUSPENSION OF PER-

MITS 

Subparl A_G.fl.ral 

Sec. 
22.01 Scope of these rules. 

22.02 Use of number and gender. 

22.03 Definitiofls. 
22.04 Powers and duties of the Administra-

tor. Regioflal Admiflistrator, Judicial Of-

ficer. Regional Judicial Officer. and Pre-

siding Officer; disclualiftcatlofl. 
22.05 Filing, service, and forrn of pleadings 

and documeflts. 
22.06 Filing and service of rulings, orders 

and decisions 
22.07 Computation and extension of time. 

22.08 Ex parte discussiofl of proceedtng. 

22.09 Examinatiofl of documentS filed. 

Subporl B—Porties and App.oroflces 

22. io Appearances. 
22.11 IntervefltiOfl. 
22.12 Consolidation and severance. 

Subparl C—Preh.oriflg Proc.dur.s 

22.13 IssuanCe of complaint. 
22.14 Content and amendment of the com-

plaint. 
22.15 Answer to the complaint. 
22.16 Motions. 
22.17 Default order. 
22.18 Informal settlement: consent agree-

ment and order. 
22.19 Prehearing conference. 
22.20 Accelerated decision: decisiofl to dis-

miss. 

§ 22.03 

leged to be in violation of Lhe Act. The 
complainant shall not be the judicial 
Officer, Regional judicial Officer. or 
any other person who will participate 
or advise in the decision. 

Complaint means a written com-
munication, alleging one or more viola-
tions of specific provisions of the Act, 
or regulations or a permit promulgat-
ed thereunder, issued by the complain-
ant to a person under § 22.13 and 
22.14. 

Consent Agreement means any 
written document, signed by the par-
ties, containing stipulations or conclu-
sions of fact or law and a proposed 
penalty or proposed revocation or sus-
pension acceptable to both complaln-
ant and respondent. 

pinal Order means (a) an order 
issued by the Administrator after an 
appeal of an initial decision, acceler-
ated decision, decision to dismiss, or 
default order, disposing of a matter in 
controversy between the parties, or (b) 
an initial decision which becomes a 
final order under § 22.27(c). 

Hearing means a hearing ori the 
record open to the public and conduct-
ed under these rules of practice. 

Hearing Clerk means the Hearing 
Clerk, A-110, United States Environ-
mental Protection Agency, 401 M St. 
sw., Washington, DC 20460. 

Initia1 Decision means the decl-
sion issued by the Presiding Officer 
based upon the record of the proceed-
ings out of which it arises. 

judicial Officer means the person 
designated by the Administrator 
under § 22.04(b) to serve as the Judi-
cial Officer. 

Party means any person that par-
ticipates in a hearlng as complainant, 
respondent, or intervenor. 

permlt means a permit issued 
under Section 102 of the Marine Pro-
tection, Research, and Sanctuaries 
Act. 

Person includes any indlvidual, 
partnership, associatlon, corporation, 
and any trustee, asslgnee, receiver or 

legal successor thereof; any organized 
group of persons whether lncorporat-
ed or not; and any officer, employee, 
agent, department, agency or instru-
mentality of the Federal Government, 
of any State or local unit of govern-

ment, or of any forelgn government. 

As used ln these ru1es of practlce, 
words in the singular also include the 
plural and words ln the mascullne 
gender a1sO include the feminlne and 
vtce versa, as the case may require. 

ø 22.03 Definitions. 

(a) The following definitions apply 
to Part 22: 

Act means the particular statute 
iuthorizing the tnstitution of the pro-
ceedlrtg at issue. 

Administrative Law Judge means 
an Admintstratlve Law Judge appolnt-
ed under 5 U.S.C. 3105 (see aiso Pub. 
L. 95-251, 92 Stat. 183). 

Admlnistrator means the Admlnis-
Uator of the Unlted States Envlron-
mental Protectton Agency or his dele-
gate. 

Agency means the Unlted States 
Envlronmental Protectlon Agency. 

Complainant means any person 
authorized to Issue a complaint on 
behalf of the Agency to persons al-

Subport D—H.aring Procedur. 

22.21 Scheduling the hearing. 
22.22 Evidence. 
22.23 Objectiofls and offers of proof. 

22.24 Burden of presentation: burden 
persuasiofl. 

22.25 Filing the transcript. 
22.26 Proposed findings, conclusions. 

order. 

Subport A—General 

of 
22.01 Scope of these rules. 

and 

Subpart E—lnitiol D.ciiien ond Uotion to 
R.open a H.oring 

lnitial decïsion. 
2228 Motion to reopefl a hearing. 

n n i 
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•Presiding Officer means the Ad-
ministrative Law Judge designated by 
the Chief Administrative LaW Judge to 
serve as Presiding Officer, unless oth-
erwise specified by any supplemental 
Rules. 

Regional Administrator means the 
Administrator of any Regional Office 
of the Agency or any officer or em-
ployee thereof to whom his authority 
is duly delegated. Where the Regional 
Administrator has authorized the Re-
gional judicial Officer to act, the term 
•Regional Administrator shall in-
clude the Regional judicial Officer. In 
a case where the complainant is the 
Assistant Administrator for Enforce-
ment or his delegate. the term Re-
gional Administrator as used in these 
rules shall mean the Administrator. 

•Regional Hearing Clerk means an 
individuai duly authorized by the Re-
gional Administrator to serve as hear-
ing clerk for a given region. Corre-
spondence may be addressed to the 
Regional Hearing Clerk. United States 
Environmental Protection Agency (ad-
dress of Regional Office—see Appen-
dix). In a case where the complainant 
is the Assistant Administrator for En-
forcement or his delegate, the term 
•Regional Hearing Clerk as used in 
these rules shall mean the Hearing 
Clerk. 

•Regional judicial Officer means a 
person designated by the Regional Ad-
ministrator under § 22.04(b) to serve as 
a Regional judicial Officer. 

Respondent means any person 
proceeded against in the complaint. 

(b) Terms defined in the Act and not 
defined in these rules of practice are 
used consistent with the meanings 
given in the Act. 

§ 22.04 Powers and duties of the Adminis-
trator, Regional Administrator, Judi-
cial Officer, Regional Judicial Officer, 
and Presiding Officer; disqualification. 

(a) Administrator and Regional Ad-
ministrator. The Administrator and 
the Regional Administrator shall exer-
cise all powers and duties as prescribed 
or delegated under the Act and these 
rules of practice. 

(b) Judicial Officer and Regional Ju-
dcial Officer—(1) Office. One or more 
judicial Officers may be designated by 
the Administrator to perform the  

functions described below. One or 
more Regional judicial Officers may 
be designated by the Regional Admin-
istrator to perform, within the region 
of their designation, the functions de-
scribed below. 

(2) Qualifications. A judicial Officer 
or a Regional judicial Officer shall be 
an attorney who is a permanent or 
temporary employee of the Agency or 
some other Federal agency and who 
may perform other duties within the 
Agency. A Regional judicial Officer 
shall not be employed by the Regions 
Enforcement Division or by the Re-
gional Division directly associated 
with the type of violation at issue in 
the proceeding. A judicial Officer 
shall not be employed by the Office of 
Enforcement or by any program office 
directly associated with the type of 
violation at issue in the proceeding. 
Neither the judicial Officer nor the 
Regional judiclal Officer shall have 
performed prosecutorial or investiga-
tive functions in connection with any 
hearing in which he serves as Judicial 
Officer or any factually related hear-
ing. 

(3) Functions. The Administrator 
may delegate to the judicial Officer. 
or the Reglonal Administrator may 
delegate to the Regional judicial Offl-
cer, all or part of his authority to act 
in a given proceeding. This delegation 
does not prevent the judiclal Officer 
or Regional judicial Officer from re-
ferring any motion or case to the Ad-
ministrator or Regional Ad.mtnistrator 
when appropriate. The judicial offl-
cer and Regional judlclal Officer shall 
exercise all powers and dutles pre• 
scrlbed or delegated under the Act or 
these rules of practice. 

(c) Presiding Officer. The Preslding 
Officer shall conduct a fair and impar-
tial proceeding, assure that the facts 
are fully elicited, adjudlcate all lssues, 
and avoid delay. The Presiding Officer 
shall have authority to: 

(1) Conduct administrative hearings 
under these rules of practice; 

(2) Rule upon motions, requests, and 
offers of proof, dispose of procedural 
requests, and issue all necessary 
orders; 

(3) Administer oaths and affirma-
tions and take affidavits; 

(4) Examine witnesses and receive 
documentary or other evidence; 

(5) For good cause, upon motion or 
sua sponte, order a party, or an officer 
or agent thereof, to produce testimo-
ny, documents, or other nonprivileged 
evidence. and failing the production 
thereof without good cause belng 
shown, draw adverse inferences 
agalnst that party; 

(6) Admit or exclude evidence; 
() Hear and decide questions of 

facts, law, or discretion; 
(8) Require parties to attend confer• 

ences for the settlement or simplifica-
tion of the issues, or the expedition of 
the proceedings; 

(9) Issue subpoenas authorized by 
the Act; and 

(10) Do all other acts and take all 
measures necessary for the mainte-
nance of order and for the efficient, 
falr and impartlal adjudication of 
lssues arlsing ln proceed.ings governed 
by these rules. 

(d) Disqualificatiofl; withdrawal. (1) 
The Administrator, Reglonal Adminis-
trator, judicial Offtcer. Regional Judi-
cial Offlcer or Presiding Offlcer may 
not perform functions provided for ln 
these rules of practice regarding any 
matter in whlch they (i) have a finan-
clal interest or (11) have any relation-
shlp wtth a party or wlth the subject 
matter whlch would make lt inappro-
priate for them to act. Any party may 
at any time by motion made to the Re-
giona1 Administrator request that the 
Regional judlcia1 Offlcer be disquall-
fied from the proceeding. Any party 
may at any tlme by motlon to the Ad-
ministrator request that the Regtonal 
Administrator, Judlclal Offlcer, or 
Preslding Officer be disquallfled or re-
quest that the Adminlstrator dlsquali-
fy himself from the proceeding. The 
Administrator, Regional Administra-
tor, Judlcial Offlcer, Regional judlcial 
Offlcer or Preslding Offlcer may at 
any tlme wtthdraw from any proceed-
ing in which they deem themselves 
dlsqualifled or unable to act for any 
reason. 

(2) If the Adminlstrator, Reglonal 
Administrator, Regional judlclal Offi-
cer, Judiclal Offlcer, or preslding Offl-
cer ls disquallfied or withdraws from 
the proceeding, a qualified individual 
who has none of the infirmitles listed  

in paragraph (d)(1) of this section 2. 
shall be assigned to replace him. As-
signment of a replacement for the Re-
gional Adm!nistrator or judicial Offi-
cer, or for the Regional judicial Offi-
cer shall be made by the Administra-
tor or the Regional Administrator. re-
spectlvely. The Administrator, should 
he withdraw or disqualify himself, 
shall assign the Regional Administra-
tor from the region where the case 
originated to replace him. If that Re-
gional Administrator would himself be 
disqualified, the Administrator shall 
assign a Regional Administrator from 
another region to replace the Adminis-
trator. The Regional Administrator 
shall assign a new Presiding Officer if 
the original Presiding Officer was not 
an Administrative Law Judge. The 
Chief Administrative Law Judge shall 
asslgn a new Presiding Officer from 
among available Administrative Law 
Judges if the original Presiding Off1-
cer was an Adminlstrative Law Judge. 

(3) The Chief Administrative Law 
Judge, at any stage ln the proceeding, 
may reassign the case to an Adminis-
tratlve Law Judge other than the one 
originally assigned in the event of the 
unavailability of the Administratlve 
Law Judge or where reasslgnment wlll 
result in efficiency in the schedullng 
of hearings and would not prejudice 
the parties. 

§ 22.0S Filing, service, and form of plead. 
ings and documents. 

(a) Filing of pleadings and docu-
ments. (1) Except as otherwise provid-
ed, the original and one copy of the 
complaint, and the original of the 
answer and of all other documents 
served in the proceeding shall be flled 
with the Reglona1 Hearing Clerk. 

(2) A certlficate of servlce shall ac-
company each document flled or 
served. Except as otherwise provlded, 
a party filing documents wlth the Re-
gional Hearing Clerk, after the filing 
of the answer, shall serve copies there-
of upon all other parties and the Pre-
siding Officer. The Presiding Officer 
shall malntaln a dupllcate file durlng 
the course of the proceeding. 

(3) When the Presidlng Offlcer cor-
responds directly with the parties. the 
origlnal of the correspondence shall be 
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sent to the Regional Hearing clerk, a 

copy shall be mairìtained by the Pre-

siding Officer in the duplicate file, and 

a copy shall be sent to all parties. Par-

ties who correspond directly with the 

Presiding Officer shall in addition to 

serving all other parties send a copy of 

all such correspondence to the Region-

al Hearing Clerk. A certificate of serv-

ice shall accompany each document 

served under this subsectiofl. 
(b) Service of pleadings and docu-

rnents—(1) Service of complaint. (i) 

Service of a copy of the signed original 

of the complaint, together with a copy 

of these rules of practice, may be 
made personally or by certified mail, 
return receipt requested, on the re-
spondent (or his representative). 

(ii) Service upon a domestic or for-
eign corporation or upon a partner-
ship or other unincorporated associa-
tion which is subject to suit under a 
common name shall be made by per-
sonal service or certified mail, as pre-
scribed by paragraph (b)(1)(i) of this 
section, directed to an officer, partner, 
a managing or general agent, or to any 
other person authorized by appoint-
ment or by Federal or State law to re-
ceive service of process. 

(iii) Service upon an officer or 
agency of the United States shall be 
made by delivering a copy of the com-
plaint to the officer or agency, or in 
any manner prescribed for service by 
applicable regulations. If the agency is 
a corporation, the complaint shall be 
served as prescribed in paragraph 
(b)(1)(ii) of this section. 

(iv) Service upon a State or local 
unit of government, or a State or local 
officer, agency, department, corpora-
tion or other instrumentality shall be 
made by serving a copy of the com-
plaint in the manner prescribed by the 
law of the State for the service of 
process on any such persons, or: 

(A) If upon a State or local unit of 
government, or a State or local depart-
ment, agency, corporatlon or other in-
strumentality. by delivering a copy of 
the complaint to the chief executive 
officer thereof; 

(B) 1! upon a State or local officer 
by delivering a copy to such officer. 

(v) Proof of service of the complaint 
shall be made by affidavit of the 
person making personal service, or by  

properly executed return receipt. Such 

proof of service shall be filed with the 

complaint immediately upon comple-

tion of service. 
(2) Service of documents other than 

complaint, rulings, orders, and deci-

sions. A11 documents other than the 

complaint, rulings, orders, and deci-

sions, may be served personal)y or by 
certified or first class mail. 

(c) Form of pleadings and docu-

ments. (1) Except as provided herein, 

or by order of the Presiding Officer or 
Administrator, there are no specific re-

quirementS as to the form of docu-

ments. 
(2) The first page of every pleading, 

letter, or other document shall contain 

a caption identifying the respondent 
and the docket number which is exhib-
ited on the complaint. 

(3) The original of any pleading, 
letter or other document (other than 
exhibits) shall be signed by the party 
filing or by his counsel or other repre-
sentative. The signature constitutes a 
representation by the signer that he 

has read the pleading, letter or other 
document, that to the best of his 
know1edge, information and belief, the 
statements made therein are true, and 
that it is not interposed for delay. 

(4) The initial document filed by any 
person shall contain his name, address 
and telephone number. Any changes 
in this information shall be communi-
cated promptly to the Regional Hear-
ing Clerk, Presiding Officer, and all 
parties to the proceeding. A party who 
fails to furnish such information and 
any changes thereto shall be deemed 
to have waived his right to notice and 
service under these rules. 

(5) The Administrator, Regional Ad-
ministrator, Presiding Officer, or Re-
gional Hearing clerk may refuse to 

file any document which does not 

comply with this paragraph. Written 
notice of such refusal, stating the rea-

sons therefor, shall be promptly given 

to the person submitting the docu-

ment. Such person may amend and re-

submït any document refused for 
filing upon motion granted by the Ad. 
ministrator, Regional Administrator, 
or presiding Officer, as appropriate. 

22.06 Fiiing and service of rulings, 
orders, and decisions. 

A11 rulings, orders, decisions, and 
other documents issued by the Region-
al Adminlstrator, Regional judicial 
Offlcer, or presldlng Offlcer, as appro-
prlate, shall be filed with the Regional 
Hearing clerk. A)1 such documents 
lssued by the Administrator or Judi-

cial Officer shall be filed with the 

Hearing Clerk. Copies of such rulings, 
orders, decisions, or other documents 
shall be served personally, or by certi-
fied mail, return receipt requested, 
upon all parties by the Administrator, 
Regional Administrator, judicial Offi-
cer, Regional judicial Officer, or Pre-
siding Officer, as appropriate. 

22.07 Computation and extension of 
time. 

(a) Computation. In computing any 
period of time prescribed or allowed in 
these rules of practice, except as oth-
erwise provided, the day of the event 
from whlch the designated period 
begins to run shall not be included. 
Saturdays, Sundays, and Federal legal 
holidays shall be lncluded. When a 
stated time expires on a Saturday, 
Sunday or legal holiday, the stated 
time period shall be extended to in-
clude the next business day. 

(b) ExtensionS 0! time. The Adminis-
trator, Regional Adminlstrator, or Pre-
sidlng Officer, as appropriate, may 
grant an extension of time for the 
fillng of any pleading, document, or 
motion (1) upon timely motion of a 
party to the proceeding, for good 
cause shown, and after consideration 
of prejudice to other parties, or (2) 
upon his own motion. Such a motion 
by a party may only be made after 
notice to all other parties, unless the 
movant can show good cause why serv-
lng notice is impracticable. The 
motlon shall be filed in advance of the 
date on which the p)eading, document 
or motion is due to be filed, unless the 
failure of a party to make timely 
motion for extension of time was the 
result of excusable neglect. 

(c) Service by mail. Service of the 
complaint is complete when the return 
receipt is signed. Service of all other 
pieadings and documents is complete 
upon mailing. Where a pleading or 
document ls served by mail, five (5) 

—  

days shall be added to the time al-
lowed by these rules for the filing of a 
responsive pleading or document. 

22.08 Ex parte discussion of proceeding. 

At no time after the issuance of the 
complaint shall the Administrator, Re-
gional Administrator, judicial Officer, 
Regional judicial Officer, Presiding 
Officer, or any other person who is 
likely to advise these officials in the 
decision on the case, discuss ex parte 
the merits of the proceeding with any 
interested person outside the Agency, 
with any Agency staff member who 
performs a prosecutorial or investiga-
tive function in such proceeding or a 
factually related proceeding, or with 
any representative of such person. 
Any ex parte memorandum or other 
communication addressed to the Ad-
ministrator, Regional Administrator, 
judicial Officer, Regional judicial Of-
ficer, or the Presiding Officer during 
the pendency of the proceeding and 
relating to the mcrits thereof, by or on 
behalf of any party shall be regarded 
as argument made in the proceeding 
and shall be served upon all other par-
ties. The other parties shall be given 
an opportunity to reply to such memo-
randum or communication. 

22.09 Examination of documents filed. 

(a) Subject to the provisions of law 
restricting the public disclosure of 
confidential information, any person 
may, during Agency business hours, 
inspect and copy any document filed 
in any proceeding. Such documents 
shall be made available by the Region-
al Hearing clerk or Hearing clerk, as 
appropriate. 

(b) The cost of duplicating docu-
ments filed in any proceeding shall be 
borne by the person seeking coples of 
such documents. The Agency may 
waive this cost in appropriate cases. 

Subpart B—Parties and App.arances 

22.10 Appearances. 

Any party may appear in person or 

by counsel or other representative. A 
partner may appear on behalf of a 
partnership and an officer may appear 
on behalf of a corporation. Persons 
who appear as counsel or other repre-
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sentative must conform to the stand-

ards of conduct and ethics required of 

practitioflers before the courts of the 

United States. 

22.11 lnterventiofl. 

(a) Motion. A motion for Ieave to in-

tervene in any proceeding conducted 

under these rules of practice must set 

forth the grounds for the proposed 

intervention, the positiofl and interest 

of the movant and the likely impact 

that intervention will have on the ex-

peditious progress of the proceeding. 

Any person already a party to the pro-

ceeding may file an answer to a 

motion to intervefle. making specific 

reference to the factors set forth in 

the foregoing seflteflce and paragraph 

(c) of this section, within ten (10) days 

after service of the motion for leave to 

intervene. 
(b) When filed. A motion for leave to 

intervene in a proceeding must ordi-

narily be filed before the first prehear-

jng conference or, in the absence of a 
prehearing conference. before the ini-

tiation of correspondence under 

§ 22.19(e), or if there is no such corre-

spondence. prior to the setting of a 

time and place for a hearing. Any 

motion filed after that time must in-

clude. in addition to the information 

set forth jn paragraph (a) of this sec-

tion, a statement of good cause for the 

failure to file in a timely manner. The 
intervenor shall be bound by any 
agreements, arrangements and other 

matters previously made in the pro-

ceeding. 
(c) Dispositiofl. Leave to intervene 

may be granted on)y if the movant 
demonstrateS that (1) his presence in 

the proceeding would not unduly pro-

long or otherwise prejudice the adjudi-
cation of the rights of the original par-

ties; (2) the movant will be adversely 
affected by a final order; and (3) the 
interests of the movant are not being 
adequately represented by the original 
parties. The intervenor shall become a 
full party to the proceeding upon the 
granting of leave to intervene. 

(d) Amicus curiae. Persons not par-

ties to the proceeding who wish to file 
briefs may so move. The motion shall 

identify the interest of the applicant 
and shall state the reasons why the 
proposed amicus brief is desirable. I  

the motion is granted. the Presiding 

Officer or Administrator shall issue an 

order setting the time for filing such 

brief. An amicus curiae is eligible to 

participate in any briefing after his 

motion is granted, and shall be served 

with all briefs, reply briefs, motions, 

and orders relating to issues to be 

briefed. 

§ 22.12 Consolidatiofl and severance. 

(a) consolidation. The Presiding Of-

ficer may, by motion or sua sponte, 

consolidate any or a11 matters at issue 

in two or more proceedingS docketed 

under these rules of practice where (1) 

there exists common parties or 

common questions of fact or law, (2) 

consolidation would expedte and sim-

plify consideration of the issues, and 

(3) consolidatiofl would not adversely 

affect the rights of parties engaged in 

otherwise separate proceedings. 

(b) Severance. The Presiding Officer 

may, by motion or sua sponte, for good 

cause shown order any proceedings 

severed with respect to any or all par-

ties or issues. 

§22.1l Content and a,nendment of the 
complaint. 

(a) Complaint for the assessment of 
a civil penalty. Each complaint for the 
assessment of a civil penalty shall in. 
clude: 

(1) A statement reciting the 
sectlon(s) of the Act authorlzing the 
issuance of the complalnt; 

(2) Specific reference to each provi-
sion of the Act and implementing reg-
ulations which respondent is alleged 
to have violated; 

(3) A concise statement of the factu-
al basis for alleging the violation; 

(4) The amount of the civi) penalty 
which is proposed to be assessed: 

(5) A statement explaining the rea-
soning behind the proposed penalty; 

(6) Notice of respondents right to 
request a hearing on any material fact 
contained in the complaint, or on the 
appropriateness of the amount of the 
proposed penalty. 
A copy of these rules of practice shall 
accompany each complaint served. 

(b) Complaint for the revocation or 
suspension of a permit. Each com-
plaint for the revocation or suspension 
of a permlt shall include: 

(1) A statement reciting the 
section(s) of the Act, regulations, and/ 
or permlt authorizlng the issuance of 
the complalnt; 

(2) Speciflc reference to each term 
or condition 0! the permlt whlch the 
respondent is alleged to have violated, 
to each alleged inaccuracy or misrep-
resentation in respondents permit ap-
plicatlon, to each fact which the re-
spondent allegedly failed to disclose in 
his permit appllcatlon, or to other rea-
sons which form the basis for the com-
plalnt; 

(3) A concise statement of the factu-
al basls for such allegations: 

(4) A request for an order to elther 
revoke or suspend the permit and a 
statement of the terms and conditions 
of any proposed partial suspension or 
revocation; 

(5) A statement lndlcatlng the basis 
for recoznmendlng the revocation, 
rather than the suspension. of the 
permlt, or vlce versa, as the case may 
be; , 

(6) Notlce o( the respondents right 
to request a hearing on any materlal 
fact contained in the complaint, or on  

the appropriateness of the proposed 
revocation or suspension. 

A copy of these rules of practice shall 
accompany each complaint served. 

(c) Derivation 0! proposed civil pen-
alty. The dollar amount of the pro-
posed civil penalty shall be determined 
in accordance w1th any crlteria set 
forth in the Act relating to the proper 
amount of a civil penalty and with any 
civil penalty guidelines issued under 
the Act. 

(d) Amendment of the complaint. 
The complainant may amend the com-
plaint once as a matter of right at any 
time before the answer is filed. Other-
wise the complainant may amend the 
complaint only upon motion granted 
by the Presiding Officer or Regional 
Administrator, as appropriate. Re-
spondent shall have twenty (20) addi-
tional days from the date of service of 
the amended complaint to file his 
answer. 

(e) Withdrawal of the complaint. 
The complainant may withdraw the 
complaint, or any part thereof, with-
out prejudice one time before the 
answer has been filed. After one with-
drawal before the filing of an answer, 
or after the filing of an answer, the 
complainant may withdraw the com-
plaint, or any part thereof, without 
prejudice, only upon motion granted 
by the Presiding Offlcer or Regional 
Admlnistrator, as approprlate. 

Subpart C—Prehearing Procedures 

§ 22.13 Issuance of complaint. 

If the complainaflt has reason to be-

lieve that a person has vlolated any 

provision of the Act, or regulations 
promulgated or a permit issued under 

the Act, he may institute a proceeding 

for the assessment of a civil penalty by 

issuing a complaint under the Act and 

these rules of practìce. If the com-

plainant has reason to believe that 

(a) A permittee violated any term or 

condition of the permit, or 

(b) A permittee misrepresented or 

inaccurately described any material 

fact in the permit application or failed 

to disclose all relevant facts in the 

permit application, or 

(c) Other good cause exists for such 

action, he may institute a proceeding 

for the revocation or suspension of a 

permit by issuing a complaint under 

the Act and these rules of practice. A 

complaint may be for the suspension 

or revocation of a permit in addition 

to the assessment of a civil penalty. 

§ 22.15 Answer to the complaint. 

(a) General. Where respondent (1) 
contests any material fact upon which 
the complaint ls based; (2) contends 
that the amount of the penalty pro-
posed in the complaint or the pro-
posed revocation or suspension, as the 
case may be, is inappropriate: or (3) 
contends that he is entltled to judg-
ment as a matter of law, he shall file a 
written answer to the complaint with 
the Regional Hearing Clerk. Any such 
answer to the complaint must be flled 
wlth the Regional Hearing clerk 
within twenty (20) days after service 
of the complaint. 

(b) Contents of the answer. The 
answer shall clearly and dlrectly 
admit, deny or explain each of the fac-
tual allegations contained ln the com-
plaint wlth regard to whlch respond-
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ent has any knowledge. Where re-

spondeflt has no knowledge of a par-

ticular fact.ual allegatiofl and so states. 

the allegatiofl is deemed denied. The 

ansWer shall also state (1) the circum-

stances or arguments which are al-

leged to constitute the grounds of de-

íense. (2) the facts whjch respondent 

jntends to place at issue. and (3) 

whether a hearing js requested. 

(c) Request for hearing. A heariflg 

upon the jssues raised by the coin-

plaint and answer shall be held upon 

reciuest of respondent jn the answer. 

In addition. a hearjng may be held at 

the discretion of the presjding Officer, 

sua sponte, if issues approprjate for 

adjudication are raised in the answer. 

(d) Falure to adrnit, deny, or ex-

plain. Failure of respondent to adinit, 

deny. or explaifl any material factual 

allegation contained in the complaint 

constitutes an admission of the allega-

tjon. 
(e) Amendlfleflt of the answer. The 

respondent may amend the answer to 

the complaint UPOfl motion granted by 

the presiding Officer. 

Title 40—Protectiofl of Environmeflt 

(c) Decision. ExcePt as provided in 

§ 22.04(d)(1) and § 22.28(a), the Re-

gional Adininistrator shall rule on all 

motions filed or inade before an 

answer to the complaint is filed. The 

Administrator shall rule on all mo-

tions filed or made after service of the 

injtial decision upon the parties. The 

presiding Officer shall rule on all 

other motiofls. oral argument on mo-

tions will be permitted where the Pre» 

siding Officer, Regional Administra-

tor, or the Administrator considers it 

necessary or desirable. 

22.17 Default order. 

(a) Default. A party may be found to 

be in default (1) after motiofl, upon 

failure to file a timely answer to the 

complaint; (2) after motion or sua 

sponte, upon failure to comply with a 

prehearing or hearing order of the 

presiding Officer; or (3) after motion 

or sua sponte, upon fai)ure to appear 

at a conference or hearing wjthout 

good cause being shown. No finding of 

default Ofl the basis of a failure to 

appear at a hearjng shall be made 

against the respondent unless the 

complainant presents sufficient evi-

dence to the presiding Officer to es-

tablish a prima facie ca.se against the 

respondent. Any motion for a default 

order shall include a proposed default 

order and shall be served upon all par-

ties. The alleged defaulting party shall 

have twenty (20) days from service to 

reply to the motion. Default by re» 

spondent constitutes, for purposes of 

the pending action only, an admïssion 

of all facts alleged in the complaint 

and a waiver of respondents right to a 

hearing on such factual allegatlons. If 

the complaint is for the assessinent of 

a civil penalty, the penalty proposed 

in the complaint shall become due and 

payable by respondent wjthout fur» 

ther proceedings sjxty (60) days after 

a final order issued upon default. If 

the complaint is for the revocation or 

suspension of a permlt, the conditlofls 

of revocation or suspension proposed 

in the complaint shall become effec» 

tive wjthout further proceedings on 

the date designated by the Admiflis-

trator in his final order issued upon 

default. Default by the complainant 

/ 

shall result in the dismissal of the 
complaint with prejudice. 

(b) Procedures upon default. When 
Regional Administrator or Presiding 
Officer finds a default has occurred, 
he shall issue a default order against 
the defaulting party. This order shall 
constitute the jnitial decision, and 
shall be filed with the Regional Hear» 
Ing Clerk. 

(c) Contents of a default order. A de» 
fau1t order shall include findings of 
fact showing the grounds for the 
order, conclusions regarding all mate-
rial issues of law or discretion, and the 
penalty which is recommended to be 
assessed or the terms and conditlons 
of permit revocation or suspension, as 
appropriate. 

(d) For good cause shown the Re-
gional Administrator or the Presiding 
Officer, as appropriate, may set aside 
a default order. 

22.18 lnformai settlement; consent 
agreement and order. 

(a) Settlement policy. The Agency 
encourages settlement of a proceeding 
at any tlme if the settlement ls con» 
slstent with the provisions and objec» 
tlves of the Act and applicable regula» 
tions. The respondent may confer with 
cornplainant concerning settlement 
whether or not the respondent re» 
quests a hearing. Settlement confer» 
ences shall not affect the respondents 
obligation to file a timely answer 
under 22.16. 

(b) Consent agreement. The partles 
shall forward a wrltten consent agree» 
ment and a proposed consent order to 
the Reglonal Administrator whenever 
settlement or compromlse Is proposed. 
The consent agreement shall state 
that, for the purpose of this proceed-
Eng, respondent (1) admlts the jurisdic-
tlonal allegations of the complalnt; (2) 
admits the facts stipulated ln the con-
sent agreement or neither admits nor 
denies speclfic factual allegations con. 
tained in the complalnt; and (3) con-
sents to the assessment of a stated 
civil penalty or to the stated permlt 
revocation or suspension, as the case 
may be. The consent agreement shall 
Enclude any and all terms of the agree» 
ment, and shall be signed by all par-
ttes or their counsel or representa-
tives. 

(c) Consent order. No settlement or 
consent agreement shall dispose of 
any proceeding under these rules of 
practice without a consent order from 
the Regjonal Admjnistrator. In pre-
paring such an order, the Regional Ad-
ministrator may require that the par-
ties to the settlement appear before 
him to answer inquiries relating to the 
consent agreement or order. 

§ 22.19 Prehearing conference. 

(a) Purpose ofprehearing conference. 
Unless a conference appears unneces-
sary, the Presiding Officer, at any 
time before the hearing begins, shall 
direct the parties and their counsel or 
other representatives to appear at a 
conference before him to consider: 

(J.) The settlement of the case; 
(2) The sïmplification of issues and 

stipulation of facts not in dispute; 
(3) The necessity or desirability of 

amendments to pleadings; 
(4) The exchange of exhibits, docu-

ments, prepared testimony, and admis» 
sions or stipulations of fact which wlll 
avoid unnecessary proof; 

(5) The limitation of the number of 
expert or other witnesses; 

(6) Setting a time and place for the 
hearing; and 

(7) Any other matters whlch may ex-
pedite the dispositíon of the proceed-
ing. 

(b) Exchange 0! witness lists and 
documents. Unless otherwise ordered 
by the Preslding Officer, each party at 
the prehearing conference shall make 
available to all other parties (1) the 
names of the expert and other wlt» 
nesses he lntends to call, together with 
a brief narrative summary of thelr ex» 
pected testimony, and (2) copies of all 
documents and exhibits which each 
party intends to lntroduce into evl-
dence. Documents and exhlblts shall 
be marked for identification as or» 
dered by the preslding Offlcer. Docu» 
ments that have not been exchanged 
and witnesses whose names have not 
been exchanged shall not be lntro-
duced Into evidence or allowed to testl» 
fy without permlsslon of the Presldlng 
Officer. The Preslding Officer shall 
allow the parties reasonable opportu-
nlty to review new evldence. 

22.16 Motions. 

(a) General. A11 motions, except 

those made orally on the record 

during a hearing, shall (1) be in writ-

jng; (2) state the grounds therefor 

wjth particularity; (3) set forth the 

relief or order sought; and (4) be ac-

companied by any affidavit, certifi» 

cate, other evidence. or legal memo-

randum relied UpOfl. Such motions 

shall be served as provided by 

§ 22.05(b)(2). 
(b) ResponSe to motions. A partys 

response to any written motion must 

be filed wjthjn ten (10) days after serv-

ice of such motion, unless additional 

time is allowed for such response. The 

response shall be accompanied by any 

affidavit. certificate, other evidence, or 

legal memorandum relied upon. If no 

response is filed within the designated 

period. the parties may be deemed to 

have waived any objectlon to the 

grantiflg of the motion. The presïding 

Offjcer, Regioflal Administrator. or 

Administrator. a.s appropriate, may set 

a shorter time for response, or make 

such other orders concerning the dis-

positiofl of motions as they deem ap-

propriate. 
9)a 
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(c) Record of the preheariflg confer-

ence. No transcriPt of a preheariflg s 

confereflce relating to settlement shall 

be made. With respect to other pre-

hearing conferences. no transcriPt of 

any prehearing conferences shall be 

made unless ordered by the presiding 

Officer UPOfl motion of a party or sua 

sponte. The presiding Officer shall 

prepare and file for the record a writ-

ten summary of the action taken at 

the conference. The summary shall in-

corporate any writtefl stipulations or 

agreemeflt.S of the partíes and all rul-

ings and appropriate orders containing 

directions to the parties. 
(d) Locatiofl of prehearin confer-

ence. The prehearing conference shall 

be held in the courity where the re-

spondent resides or conduCtS the busi-

ness which the hearing concerns, in 

the city in which the relevant Envi-

ronmefltal protection Agency Region-

al Office is located, or in washingtofl, 

D.C., unless (1) the Presiding Officer 

determines that there is good cause to 

hold it at another location in a region 

or by telephone, or (2) t.he Supplemefl-

tal rules of practice provide otherwise. 

(e) unavailability of a prehearing 

con.ferenCe. If a prehearing conference 

is unflecessary or tmpracticable. the 

Presiding Officer, on motion or sua 

sponte, may direct the parties to corre-

spond with him to accomplish any of 

the objectlves set forth in this section. 

(f) Other discoverY. (1) Except as 

provided by paragraph (b) of this sec-

tion. further discovery, under this sec-

tlon, shall be permitted only upon de-

terminatiofl by the Presiding Officer: 

(i) That such discovery will not in 

any way unreasonably delay the pro-

ceeding; 
(ii) That the information to be ob-

tained is not otherwise obtainable; and 

(iii) That such information has sig-

nificant probative value. 
(2) The Presiding Officer shall order 

depositions UPOfl oral questions only 

upon a showing of good cause and 

upon a finding that: 
(i) The information sought cannot 

be obtained by alternative methods or 

(ií) There is a substafltial reasofl to 

believe that relevant and probative 

evidence may ,dtherwise not be pre-

served for presentation by a witness at 

the hearing. 
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(3) Any  parLy to the proceeding de-

iring an order of discovery shall make 

motion therefor. Such a motion shall 

et forth; 
(i) The circumstances warranting 

he taking of the discovery; 

(ii) The nature of the information 

expected to be discovered; and 

(iil) The proposed time and place 

where it wíll be taken. If the Presiding 

Officer determines that the motion 

should be granted, he shall issue an 

order for the taking of such discovery 

together with the conditions and 

terms thereof. 
(4) When the information sought to 

be obtained IS within the control of 

one of the parties, failure to comply 

with an order issued pursuant to this 

paragraph may lead to (i) the infer-

ence that the lnformation to be discov-

ered would be adverse to the party 

from whom the information was 

sought, or (ii) the issuance of a default 

order under § 22.17(a). 

§ 22.20 Accelerated decision; decision to 

dismiss. 

(a) General. The Presiding Officer, 

Upon motion of any party or sua 

sponte, may at any time render an ac-

celerated decision in favor of the com-

plainant or the respondent as to all or 

any part of the proceeding, without 

further hearing or upon such llmlted 

additional evidence, such as affldavits, 

as he may require, if no genuine issue 

of material fact exists and a party is 

entitled to judgment as a matter of 

law, as to all or any part of the pro-

ceedlng. In additlon, the presiding Of-

ficer, upon motion of the respondent, 

may at any time disinlss an action 

without further hearing or upon such 

limited additional evidence as he re-

quires, on the basls of failure to estab-

lish a prima facie case or other 

grounds which show no right to rellef 

on the part of the complainant. 

(b) Effect. (1) If an accelerated deci-

slon or a decision to dismiss is issued 

as to all the issues and clalms in the 

proceeding. the decision constitutes an 

initlal decision of the presiding Offi. 

cer, and shall be filed with the Region-

al Hearing Clerk. 
(2) If an acce1erated decislon or a de-

cision to dismiss is rendered on less  

than all issues or claims in the pro-
ceeding, the Presiding Officer shall de-
termine what material facts exist 
without substantial controversy and 
what material facts remain controvert-
ed in good faith. He shall thereupon 
issue an interlocutory order specifying 
the facts which appear substantially 
uncontroverted, and the issues and 
claims upon which the hearing will 
proceed. 

Subpart D—Heoring Procedure 

§ 22.21 Schedullng the hearing. 

(a) When an answer is filed, the Re-
gional Hearing Clerk shall forward the 
complaint, the answer, and any other 
documents filed thus far in the pro-
ceeding to the Chief Administrative 
Law Judge who shall asslgn himself or 
another Administrative Law Judge as 
Presiding Officer, un1ess otherwise 
provided in the supplemental rules of 
practice. The Presiding Officer shall 
then obtain the case file from the 
Chief Adminlstrative Law Judge and 
notify the parties of his assignment. 

(b) Notice ofhearing. If the respond-
ent requests a hearing in his answer, 
or one is ordered by the Presiding Of-
flcer under * 22.15(c), the Presiding 
Officer shall serve upon the parties a 
notice of hearing settlng forth a time 
and place for the hearing. The Presid-
ing Officer may issue the notice of 
hearing at any appropriate time, but 
not later than twenty (20) days prior 
to the date set for the hearing. 

(c) Postponement of hearing. No re-
quest for postponement of a hearing 
shall be granted except upon motion 
and for good cause shown. 

(d) Location of the hearing. The 1-
catlon of the hearlng shall be deter-
mlned in accordance with the method 
for determlnlng the location of a pre-
hearing conference under § 22.19(d). 

§ 22.22 Evidence. 

(a) General. The Presiding Officer 
shall admit all evidence which is not 
Irre1evant, immaterial, unduly repeti-
tious, or otherwise unreliable or of 
little probatlve value, except that evl-
dence relating to settlement whlch 
would be excluded in the federal 
courts under Rule 408 of the Federal 
Rules of Evidence is not admissible. In  

the presentation, admission, disposi-
tion, and use of evidence, the Presid-
ing Officer shall preserve the confi-
dentiality of trade secrets and other 
commercial and financial information. 
The confidential or trade secret status 
of any information shall not, however. 
preclude its being introduced into evi-
dence. The Presiding Officer may 
make such orders as may be necessary 
to consider such evidence in camera, 
including the preparation of a supple-
mental initial decisíon to address ques-
tions of law, fact, or discretion which 
arlse out of that portlon of the evi-
dence whlch is confidentlal or whlch 
lncludes trade secrets. 

(b) Esamination of witnesses. Wit-
nesses shall be examined orally, under 
oath or affirmation, except as other-
wise provided in these rules of practice 
or by the Presiding Officer. Parties 
shall have the right to cross-examine a 
witness who appears at the hearing 
provided that such cross-examination 
is not unduly repetitious. 

(c) Verified statements. The Presid-
ing Officer may admit an insert into 
the reccrd as evidence, in lieu of oral 
testimony, statements of fact or opin-
ion prepared by a witness. The admis-
slbillty of the evldence contained in 
the statement shall be subject to the 
same rules as if the testimony were 
produced under oral examination. 
Before any such statement is read or 
admitted into evidence, the wltness 
shall dellver a copy of the statement 
to the Presidlng Officer, the reporter, 
and opposlng counsel. The wltness pre-
senting the statement shall swear to 
or afflrm the statement and shall be 
subject to appropriate oral cross-exam-
inatlon upon the contents thereof. 

(d) Admission of affidavits u,here the 
witness is unavailable. The Presidlng 
Officer may admit lnto evldence affi-
davlts of wltnesses who are unavall-
able. The term unavailable shall 
have the meanlng accorded to it by 
Rule 804(a) of the Federal Rules of 
Evidence. 

(e) Eshibits. Where practicable, an 
orlginal and one copy of each exhibit 
shall be flled wlth the Preslding offl-
cer for the record and a copy shall be 
furnlshed to each party. A true copy 
of any exhlbit may be substituted for 
the origlnal. 

231 
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(f) Official notice. üfficial notice 

may be taken of any matter judicially 

noticed in the Federal courts and of 

other facts withjn the specialized 

knowledge and experience of the 

Agency. Opposing parties shall be 

given adequate opportunity to show 

that such facts are errofleously no-

ticed. 

22.23 Objections and offers of proof. 

(a) Objectiofl. Any objectlofl COn-

cerning the conduct of the hearjng 

may be stated orally or in writing 

during the hearing. The party raising 

the objection must supply a short 

statement of its grounds. The ruling 

by the Presiding Officer on any objec-

tion and the reasons givefl for it shall 

be part of the record. An exception to 

each objectlon overruled shall be auto-
matic and is not waived by further 
participation in the hearing. 

(b) Offer 0/ proof. Whenever ev1 
dence is excluded from the record, the 

party offering the evidence may make 

an offer of proof, which shall be in-

cluded in the record. The offer of 

proof for excluded oral testimony 
shall consist of a brief statement de-

scr1b1ng the nature of the evidence ex-

cluded. The offer of proof for ex-

cluded documeflts or exhibit.s shall 

consist of the insertion ln the record 
of the document.s or exhibit.s excluded. 
Where the Administrator decides that 
the ruling of the Presiding Officer in 
excludlng the evidence was both erro-
neous and prejudicial, the hearing 
may be reopened to permit the taking 
of such evidence. 

22.24 Burden of presentation; burden of 
persuišsion. 

The complainant has the burden of 
going forward with and of proving 
that the violation occurred as set forth 
in the complaint and that the pro-
posed civil penalty, revocation, or sus-
pension, as the case may be, Is appro-
priate. Following the establlshment of 
a prima facie case, respondent shall 
have the burden of presentlng and of 
going forward with any defense to the 
allegations set forth in the complaint. 
Each matter of controversy shall be 
determined by the Preslding üfflcer 
upon a preponderance of the evldence. 
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§ 22.25 Filing the transcript. 

The hearing shall be transcribed ver-
batim. promptly following the taking 
of the last evidence. the reporter shall 
transmit to the Regional Hearing 
clerk the original and as many copies 

of the transcript of testimony as are 

called for in the reporters contract 
with the Agency, and also shall trans-
mlt to the Presiding Officer a copy of 

the transcript. A certificate of service 

shall accompany each cOpy of the 

transcrlpt. The Regional Hearing 
Clerk shall notify all parties of the 

availability of the transcript and shall 

furnish the parties with a copy of the 
transcript upon payment of the cost of 
reproduction, unless a party can show 
that the cost is unduly burdensome. 
Any persofl not a party to the proceed-

ing may receive a copY of the tran-
script upon payment of the reproduc-
tion fee, except for those parts of the 
transcrlpt order to be kept conflden-
tial by the presidlng Officer. 

§ 22.26 Proposed findings, conclusions, 
and order. 

Within twenty (20) days after the 

parties are notified of the availability 

of the transcript, or withln such 

longer time as may be flxed by the 

presldlng offlcer, any party may 
submit for the consideration of the 

presiding Officer, proposed findlngs of 

fact, conclusions of law, and a pro-
posed order, together wlth briefs In 
support thereof. The Preslding Officer 

shall set a time by whlch reply briefs 
mUSt be submitted. A11 submlssions 
shall be ln wrltlng, shall be served 
upon all parties, and shall contaln ade-
quate references to the record and au-

thoritles relied on.  

decision shall contain his findings of 

fact. conclusions regarding all material 
issues of law or discretion, as well as 
reasons therefor, a recommended cjvil 
penalty assessment, if appropriate, 
and a proposed final order. Upon re-

ceipt of an initial decision. the Region-
al Hearing Clerk shall forward a copy 

to all parties, and shall send the origi-
nal, along wlth the record of the pro-

ceeding, to the Hearing Clerk. The 

Hearing clerk shall forward a copY of 

the initial declsion to the Administra-
tor. 

(b) Amount of civil penalty. If the 
Presiding Officer determines that a 
víolation has occurred, the Presiding 
Officer shall determine the dollar 
amount of the recommended civil pen-
alty to be assessed in the initial deci-
sion in accordance wjth any criteria 
set forth in the Act relating to the 
proper amount of a civil penalty, and 
must consider any civil penalty guide-
lines issued under the Act. If the Pre-
slding Offlcer decides to assess a pen• 
alty different in amount from the pen-
alty recommended to be assessed in 
the complaint, the Presiding Officer 
shall set forth in the initial decision 
the specific reasons for the increase or 
decrease. The Presiding Officer shall 
not raise a penalty from that recom-
mended to be assessed in the com-
plalnt if the respondent has defaulted. 

(c) Effect ofinitial decision. The ini-
tlal decision of the Presiding Officer 
shall become the final order of the Ad-
mlnlstrator wlthin forty-five (45) days 
after its service upon the parties and 
without further proceedings unless (1) 
an appeal to the Adminlstrator is 
taken from it by a party to the pro-
ceedings, or (2) the Administrator 
elects, sua sponte, to review the initial 
decision. 

t 22.28 Motion to reopen a hearing. 

(a) Filing and content. A motion to 
reopen a hearing to take further evl-
dence must be made no later than 
twenty (20) days after service of the 
lnitial declsion on the parties and shall 
(1) state the specific grounds upon 
which relief is sought, (2) state briefly 
the nature and purpose of the evi-
dence to be adduced, (3) show that 
such evidence is not cumulatlve, and 
(4) show good cause why such evi-  

dence was not adduced at the hearing. 
The motion shall be made to the Pre-
siding Officer and filed with the Re-
gional Hearing Clerk. 

(b) Dispositiofl 0! motion to reopen 
a hearing. Within ten (10) days follow-
ing the service of a motion to reopen a 
hearing, any other party to the pro-
ceeding may file with the Regional 
Hearing Clerk and serve on all other 
parties an answer thereto. The Presid-
ing Officer shall announce hjs intent 
to grant or deny such motion as soon 

as practicable thereafter. The conduct 
of any proceeding which may be re-
quired as a result of the granting of 
any motion allowed in this section 
shall be governed by the provisions of 
the applicable sections of these rules. 
The filing of a motion to reopen a 
hearing shall automatically stay the 
running of all time periods specified 
under these Rules until such time as 
the motion is denied or the reopened 
hearing is concluded. 

Subpart F—Appeali and 
Adminiitrative Review 

§ 22.29 Appeai from or review of interloc-
utory orders or rulings. 

(a) Request for interlocutory appeal. 
Except as provided in this section, ap-
peals to the Administrator shall obtain 
as a matter of right only from a de-
fault order, an accelerated decision or 
decision to dismiss issued under 
§ 22.20(b)(1), or an initial decision ren-
dered after an evidentiary hearing. 
Appeals from other orders or rulings 
shall lie only if the Presiding Officer 
or Regional Administrator, as appro-
priate, upon motion of a party, certi-
fies such orders or rulings to the Ad-
ministrator on appeal. Requests for 
such certiflcation shall be filed In writ-
ing within six (6) days of notice of the 
ruling or service of the order, and 
shall state briefly the grounds to be 
relied upon on appeal. 

(b) Availability 0! interlocutorl/ 
appeal. The Presiding Officer may cer• 
tify any ruling for appeal to the Ad-
ministrator when (1) the order or 
ruling Invo1ves an important question 
of law or policy concerning which 
there is substantial grounds for differ-
ence of opinion, and (2) either (i) an 

Subpart E—lnitial D.ciiion and 
Motion To Rsopen a H.aring 

§ 22.27 Initlal decision. 

(a) Filing and contents. The presld-

ing Offlcer shall lssue and file wlth 

the Regional Hearing Clerk his initial 

decision as soon as practlcable after 

the period for filing reply briefs under 

* 22.26 has explred. The Presiding Of-

ficer shall retain a copy of the com-
plalnt in the dupllcate file. The initlal 

1. 
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immediate appeal from the order or 

ruling will materially advance the ulti-

mate termination of the proceeding. or 

(ii) review after the final order is 

issued will be inadequate or ineffec-

tive. 
(c) Decisiofl. If the Admn1stratOr 

determines that certification was im-
providently granted. or if he takes no 

action withifl thirty (30) days of the 
certification. the appeal is dismissed. 
When the Presiding Officer declines 

to certify an order or ruling to the Ad-
ministrator on interlocutory appea), it 

may be reviewed by the Administrator 
only upon appeal from the initial deci-
sion, except when the Administrator 
determines, upon motion of a party 
and in exceptíonal circumstances, that 
to delay review would be contrary to 
the public interest. Such motion shall 
be made within six (6) days of service 
of an order of the Presiding Officer re-
fusing to certify a ruling for interlocu-
tory appeal to the Administrator. Or-
dinarily, the interlocutory appeal will 
be decided on the basis of the submis-
sions made by the Presiding Officer. 
The Administrator may, however, 
allow further briefs and oral argu-
ment. 

(d) Stay of proceedings. The Presid-
ing Officer may stay the proceedings 
pending a decision by the Administra-
tor upon an order or ruling certified 
by the Presiding Officer for an inter-
locutory appeal. Proceedings will not 
be stayed except in extraordinary cir-
cumstances. Where the Presiding Offi-
cer grants a stay of more than thirty 
(30) days, such stay must be separate-
ly approved by the Administrator. 

22.30 Appeal from or review of initial 
decision. 

(a) Notice 0! appeal. (1) Any party 
may appeal any adverse ruling or 
order of the Presiding Officer by filing 
a notice of appeal and an accompany-
ing appellate brief with the Hearing 
Clerk and upon all other partles and 
amicus curiae within twenty (20) days 
after the initial decisïon is served upon 
the parties. The notice of appeal shall 
set forth alternative findings of fact, 
alternative conclusions regarding 
issues of law or discretion, and a pro-
posed order together with relevant ref-
erences to the record and the initial  

decision. The appellants brief shall 
contain a statement of the issues pre-
sented for review, a statement of the 
nature of the case and the facts rele-
vant to the issues presented for 
review, argument on the issues pre-
sented, and a short conclusion stating 
the precise relíef sought, together 
with appropriate references to the 
record. 

(2) Within fifteen (15) days of the 
service of notices of appeal and briefs 
under paragraph (a)(1) of thïs section, 
any other party or amicus curiae may 
file and serve with the Hearing Clerk a 
reply brief responding to argument 
raised by the appellant, together with 
references to the relevant portions of 
the record, initial decision, or opposing 
brief. Reply briefs shall be limited to 
the scope of the appeal brief. Further 
briefs shall be filed only with the per-
mission of the Administrator. 

(b) Sua sponte review by the Admin-
istrator. Whenever the Administrator 
determines sua sponte to review an ini-
tial decision, the Hearing Clerk shall 
serve notice of such intention on the 
parties within forty-five (45) days 
after the initial decision is served upon 
the parties. The notice shall include a 
statement of issues to be briefed by 
the parties and a time schedule for the 
service and filing of briefs. 

(c) Scope of appeal or review. The 
appeal of the initial decision shall be 
limited to those issues raised by the 
parties during the course of the pro-
ceeding. If the Administrator deter-
mines that issues raised, but not ap-

pealed by the parties, shou)d be 

argued, he shall give counsel for the 
parties reasonable written notice of 

such determination to permit prepara-
tion of adeauate argument. Nothing 
herein shall prohibit the Adminlstra-
tor from remanding the case to the 
Presiding Officer for further proceed-
ings. 

(d) Argument before the Administra-
tor. The Administrator may. upon re-
quest of a party or sua sponte, assign a 
time and place for oral argument after 
giving consideration to the conven-

ience of the parties. 

Subpart G—Final Order on Appeal 

22.31 Final order on appeal. 

(a) Contents of the final order. When 
an appeal has been taken or the Ad-
ministrator issues a notice of intent to 
conduct review sua sponte, the Admin-
istrator shall issue a final order as 
soon as practicable after the filing of 
all appellate briefs or oral argument, 
whichever is later. The Administrator 
shall adopt, modify or set aside the 
findings and conclusions contained in 
the decision or order being reviewed, 
and shall set forth in the final order 
the reasons for his actions. The Ad-
ministrator may, in his discretion, in-
crease or decrease the assessed penalty 
from the amount recommended to be 
assessed in the decision or order being 
reviewed, except that if the order 
being reviewed is a default order, the 
Administrator may not increase the 
amount of the penalty. 

(b) Payment of a civil penalty. The 
respondent shall pay the full amount 
of the civil penalty assessed in the 
final order within sixty (60) days after 
receipt of the final order unless other-
wise agreed by the parties. Payment 
shall be made by forwarding to the 
Regional Hearing Clerk a cashiers 
check or certified check in the amount 
of the penalty assessed in the final 
order, payable to the Treasurer, 
United States of America. 

22.32 Motion to reconsider a final order. 
Motions to reconsider a final order 

shall be filed within ten (10) days 
after service of the final order. Every 
such motion must set forth the mat-
ters claimed to have been erroneously 
decided and the nature of the alleged 
errors. Such motion shall not stay the 
effective date of the final order unless 
specifically so ordered by the Adminis-
trator. 

Subpart H—Suppl.m.ntal Rules 

22.33 Supplementai rules of practice 
governing the administrative assess 
ment of civil penalties under the Toxic 
Substances Control Act. 

(a) Scope 0! these Supplemental 
rules. These Supplemental rules of 
practice shall govern, in conjunction  

with the preceding consolidated rules 
of practice (40 CFR Part 22), all 
formal adjudications for the assess-
ment of any civil penalty conducted 
under section 16(a) of the Toxic Sub-
stances Control Act (15 U.S.C. 
2615( a)). Where inconsistencies exist 
between these Supplemental rules and 
the consolidated rules, ( 22.01-
22.32), these Supplemental rules shall 
apply. 

(b) Subpoenas. (1) The attendance of 
witnesses or the production of docu-
mentary evidence may be required by 
subpoena. The Presiding Officer may 
grant a request for a subpoena upon a 
showing of (i) the grounds and necessi-
ty therefor, and (ii) the materiality 
and relevancy of the evidence to be ad-
duced. Requests for the production of 
documents shall describe the evidence 
sought as specifically as practicable. 

(2) Subpoenas shall be served in ac-
cordance with § 22.05(b)(1) of the Con-
so1idated Rules of Practice. 

(3) Witnesses summoned before the 
Presiding Officer shall be paid the 
same fees and mileage that are paid 
witne3ses in the courts of the United 
States. Fees shall be paid by the party 
at whose instance the witness appears. 
Where a witness appears pursuant to a 
request inltiated by the Presiding Offi-
cer, fees shall be paid by the agency. 

§ 22.34 Supplemental rules of practice 
governing the administrative assess-
ment of civil penalties under Title 11 of 
the Clean Air Act. 

(a) Scope 0! these Supplemental 
rules. These Supplemental rules of 
practice shall govern, in conjunction 
with the preceding Consolidated Rules 
of Practice (40 CFR Part 22), all 
formal adjudications for the assess-
ment of any civil penalty conducted 
under Section 211 of the Clean Air Act 
as amended (42 U.S.C. 7445). Where 
inconsistencies exist between these 
Supplemental rules and the Consoli-
dated Rules, (lš 22.01-22.32), these 
Supplemental rules shall apply. 

(b) Headquarters enjorcement. 
Where the complainant is the Assist-
ant Administrator for Enforcement or 
his delegate, the prehearing confer-
ence and hearing shall be held in 
Washington, DC, unless the Presiding 
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Officer determines that there Is good 

cause for it. to be held at another loca-

tion. 
(c) Presiding Officer For purposes 

of hearings conducted pursuant to 

§ 211 of the Clean Air Act, presiding 

Officer means the Administrative 

Law Judge appointed under 5 U.s.c. 
3105 (see also Pub. L. 95-251, 92 Stat. 

183) or an attorney who is an employ-

ee or authorized representative of the 

Agency. 
(d) Assignment of a presiding Offi-

cer. Upon the filing of an answer, the 

Regional Hearing Clerk or Hearing 

Clerk, as appropriate, shall forward 

the complaint, answer, and any other 

documeflts filed thus far in the pro-

ceeding to the Regional Administrator 
or Administrator, respectively, who 

shall assign the presiding Officer. The 

Regional Administrator or Administra-
tor may, however, forward the case 

file to the Chief Administrative Law 
Judge and request that he assigfl an 
Adminlstrative Law Judge as Presiding 
Officer. 1! the Chief Adzninistrative 
Law Judge finds that such an assigfl-
ment can be made without impairing 
the ability of his office to timely dis-
charge its other responsibilities. he 

shall make the assignment. Otherwise, 

he shall notify the Regional Adminis-

trator or Administrator that he is 

unable to make such an assigninent. 
The Presiding Officer assigned to the 
proceeding shall obtain the case file 
from the Chief Administrative Law 
Judge, Regional Admiflistrator. or Ad-
mlnistrator, as appropriate, and notify 
the parties of his assignment. 

(e) Evaluation of proposed civil pen-
alty. In determiniflg the dollar amount 
of the recommended civil penalty as-
sessed in the initial decision, the Pre-
siding Officer shall consider (1) the 
gravity of the violation, (2) the size of 
respondents business. (3) the respond-
ents hlstory of compliance with the 
Act, (4) the action taken by respond-
ent to remedy the speciflc vlolation, 
and (5) the effect of such proposed 
penalty ofl respondents abillty to con. 
tinue in business. The Presiding Offi 
cer must also consider any guidelinez 
for the Assessment of Civi1 penaltlez 
issued under the Act. 

§ 22.35 Supplemental rules of practice 
governing the administrative assess-
ment of civil penalties under the Feder-
al Insecticide, Fungicide, and Rodenti-
cide Act. 

(a) Scope of these Supplemental 
rules. These Supp1ementa1 rules of 
practice shall govern, in conjunction 
with the preceding consolidated Rules 
of Practice (40 CFR Part 22). all 

formal adjudications for the assess-

ment of any civil penalty conducted 
under Section 14(a) of the Federal In-

sectlcide, Fungicide, and Rodenticide 
Act as amended (7 U.S.C. 1261(a)). 
Where inconsisteflcies exist between 

these supplemental rules and the 

Consolidated ru1es, (§ § 22.0 1-22.32), 

these supplemental rules shall apply. 

(b) Venue. The prehearing confer-
ence and the hearing shall be held in 
the county, parish, or incorporated 
city of the residence of the person 
charged, unless otherwise agreed in 
writing by all parties. 

(c) Evaluatiofl of proposed civil pen-
alty. In determining the dollar amount 
of the recommended civil penalty a.s-
sessed in the initial decision, the Pre-
slding Offlcer shall consider, in addl-
tion to the criteria listed in section 
14(a)(3) of the Act, (1) respondents 
history of compliance with the Act or 

its predecessor statute and (2) any evi-

dence of good faith or lack thereof. 

The Presiding Officer must also con. 

sider the guidelines for the Assess-

ment of Civil penalties published in 

the FEDERAI. REGISTER (39 FR 27111), 
and any amendments or supplements 
thereto. 

§ 22.36 Supplemental rules of practice 
governing the administrative assess-
ment of civil penalties and the revoca• 

tion or suspension of permits under the 
Marine Protection, Research, and 
Sanctuaries Act. 

(a) Scope of these Supplemental 
rules. These supplemental rules shall 

govern, in conjunctlon with the pre-

ceding consolidated Rules of practlce 

(40 CFR Part 22), all formal adjudlca-

tions conducted under Section 105(a) 

or (f) of the Marine Protection, Re-

search, and Sanctuaries Act as amend-

ed (33 U.S.C. 1415(a) and (f)). Where 
inconsistencies exist between these  

supplemental rules and the Consoli-
dated Ru1es, ( 22.01-22.32), these 
supplemental rules shall apply. 

(b) Additional criterion for the issu-
ance of a complaint for the revocation 
or suspension of a permit. In addition 
to the three criteria listed in 40 CFR 
22.13 for issuing a complaint for the 
revocation or suspension of a permit, 
complaints may be issued on the basis 
of a persons fai1ure to keep records 
and notify appropriate officials of 
dumplng activities, as required by 40 
CFR 224.1 and 223.2. 

§ 22.37 Supplemental rules of practice 
governing the administrative assess• 
ment of civil penalties under the Solid 
Waste Disposal Act. 

(a) Scope of these Supplemental 
rules. These supplemental rules of 
practice shall govern, in conjunction 
with the precedlng Consolidated Rules 
of Practice (40 CFR Part 22). all pro-
ceedings to assess a civil penalty con-
ducted under Section 3008 of the Solid 
Waste Disposal Act (42 U.S.C. 6928) 
(the Act). Where Inconsistencies 
exist between these supplemental 
rules and the Consolldated Rules. 
(6 § 22.01-22.32), these supplemental 
rules shall apply. 

(b) Issuance of notice. Whenever, on 
the basls of any lnformation, the Ad-
ministrator determines that any 
person ls in violation of (1) any re-
quirement of Subtitle C of the Act, (2) 
any regulation promulgated pursuant 
1O Subtitle C of the Act, or (3) a term 
or condition of a permit issued pursu-
ant to subtitle C of the Act, the Ad. 
ministrator sha1l issue notice to the a1-
1eged violator of h1s fallure to comply 
wlth such requlrement, regulation or 
permit. 

(c) Content 0! notice. Each notice of 
violation shall include: 

(1) A speciflc reference to each pro-
vision of the Act, regulation, or permit 
term or condition which the alleged vi-
olator is alleged to have violated; and 

(2) A concIse statement of the factu-
al basis for alleging such violation. 

(d) Service of notice. Service of 
notice shall be made in accordance 
with 6  22.05(b)(2) of the consolidated 
Rules of Practlce. 

(e) Issuance of the complaint. (1) 
Except as provided in paragraph (e)(3)  

§22.37 

of this section, the compiainant may 
Issue a complaint whenever he has 
reason to believe that any violatlon ex-
tends beyond the thirtieth day after 
service of the notice of violation. 

(2) The complaint shall include. in 
addition to the elements stated in 
§ 22.14 of the Consolidated Rules, an 
order requiring compliance within a 
specified time period. The complaint 
shall be equivalent to the compliance 
order referred to in Section 3008 of 
the Act. 

(3) Whenever a violation is of a non. 
continuous or intermittent nature, the 
Administrator may issue a complaint, 
without any prior notice to the viola-
tor, pursuant to § 22.14 of the Consoli-
dated Rules of Practice which may 
also require the violator to take any 
and all measures necessary to offset 
all adverse effects to health and the 
environment created, directly or indi-
rectly, as a result of the violation. 

(4) Notwithstanding § 22.15(a), any 
answer to the complaint must be filed 
wlth the Regional Hearing Clerk 
within thirty (30) days after the filing 
of the complaint. 

(f) Subpoenas. (1) The attendance of 
witnesses or the production of docu-
mentary evidence may be required by 
subpoena. The Presiding Officer may 
grant a request for a subpoena upon a 
showing of (i) the grounds and necessi-
ty therefor, and (ii) the materiality 
and relevancy of the evidence to be ad-
duced. Requests for the production of 
documents shall describe with specific-
ity the documents sought. 

(2) Subpoenas shall be served in ac-
cordance with § 22.05(b)(1) of the Con-
solidated Rules of Practice. 

(3) Witnesses summoned before the 
Presiding Officer shall be paid the 
same fees and mileage that are paid 
witnesses in the courts of the United 
States. Fees shall be paid by the party 
at whose instance the witness appears. 
Where a witness appears pursuant to a 
request init.iated by the Presiding Offi-
cer, fees shall be paid by the Agency. 

(42 U.S.C. 6901, et seq.) 

NOTE: At 45 FR 79808, Dec. 2, 1980, para-
graphs (b). (c), (d), (e)(1) and (3) of §22.37 

were suspended until further notice. effc-

tlve Dec. 2, 1980. 
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APPENDIX—ADDRESSES OF EPA 
REGIONAL OFFICES 

Region I—John F. Kennedy pederal Build-
ìng. Boston. Massachusetts 02203. 

Reqion 11-26 Federal Plaza, New York. New 
York 10007. 

Region 1II—Curtis Building. 6th and 
walnut Streets. philadelphia, Pennsy1va-
nia 19106. 

Region IV-345 Courtland Street NE.. At-
lanta. Georgia 30308. 

Region V-230 South Dearborn Street, Chl-
cago, Il1inois 60604. 

Region VI—First Internationa1 Building, 
1201 E1m Street, Dallas, Texas 75270. 

Region VII-1735 Baltimore Street, Kansas 
City, Missouri 64108. 

Region VIII-1860 Ljncoln Street. Denver, 
Colorado 80203. 

Region IX-215 Fremont Street, San Fran-
cisco, California 94105. 

Regíon X-1200 6th Avenue, Seattle. Wash-
ington 98101. 

PART 25-PUBLIC PARTICIPATION IN 
PROGRAMS UNDER THE RESOURCE 
CONSERVATION AND RECOVERY 
ACT, THE SAFE DRINKING WATER 
ACT, AND THE CLEAN WATER ACT 

Sec. 
25. 1 Introduction. 
25.2 Scope. 
25.3 Policy and objectives. 
25.4 Information, notification. and consul-

tation responsibilitles. 
25.5 Publlc hearings. 
25.6 Public meetings. 
25.7 Advlsory groups. 
25.8 Responsiveness summaries. 
25.9 Permit enforcement. 
25.10 Rulemaking. 
25.11 Work elements in fjnancial assistance 

agreements. 
25.12 Assuring compliance with public par-

tlcipation requirements. 
25.13 Coordjnation and non-duplication. 
25.14 Termination of reporting require-

rnent.s. 

AUTHORITY: Sec. 101(e), Clean Water Act. 
as amended (33 U.S.C. 1251(e)); sec. 7004(b), 
Resource Conservation and Recovery Act 
(42 U.S.C. 6974(b)); sec. 1450(a)(1), Safe 
Drinking Water Act, as amended (42 U.S.C. 
300j-9). 

SouscE: 44 FR 10292, Feb. 16, 1979. unless 
otherwise noted. 

§ 25.1 lntroduction. 
This part set.s forth minimum re-

quirements and suggested program 
elements for public partlcipation in ac-
tivjties under the Clean Water Act  

(Pub. L. 95-217), the Resource Conser-
vation and Recovery Act (Pub. L. 94-
580), and the Safe Drinking Water Act 
(Pub. L. 93-523). The applicability of 
the requirements of this part is as fol-
lows: 

(a) Basic requirements and suggest-
ed program elements for public infor-
mation, public notification, and public 
consultation are set forth in § 25.4. 
These requirements are intended to 
foster public awareness and open proc-
esses of government decisionmaking. 
They are applicable to all covered ac-
tivities and programs described in 
§ 25.2(a). 

(b) Requirements and suggested pro-
gram elements which govern the struc-
ture of particular public participation 
mechanisms (for example, advisory 
groups and responsiveness summaries) 
are set forth in § 25.5, 25.6, 25.7, and 
25.8. This part does not mandate the 
use of these public participation mech-
anisms. It does, however, set require-
ments which those responsible for im-
plementing the mechanisms must 
follow if the mechanisms are required 
elsewhere in this chapter. 

(c) Requirements which apply to 
Federal financial assistance programs 
(grants and cooperative agreements) 
under the three acts are set forth in 
§ 25.10 and 25.12(a). 

(d) Requlrements for publlc Invo)ve-
ment which apply to speciflc actlvlties 
are set forth in § 25.9 (Permit enforce-
ment), § 25.10 (Rulemaking), and 
§ 25.12 (Assuring compliance wlth re• 
quirements). 

§ 25.2 Scope. 

(a) The activities under the three 
Acts whlch are covered by this part 
are: 

(1) EPA rulemaklng, except non• 
policy rulemaklng (for example publl-
cation of funding allotments under 
statutory formulas); and State rule-
making under the Clean Water Act 
and Resource Conservation and Re-
covery Act; 

(2) EPA issuance and modification of 
permits, and enforcement of permlts 
as delineated by § 25.9; 

(3) Development by EPA of major 
lnformational materials, such as clti-
zen guldes or handbooks, which are  

expected to be used over several years 
and which are intended to be widely 
distributed to the public; 

(4) Development by EPA of strategy 
and policy guidance memoranda when 
a Deputy Assistant Administrator de-
termines it to be appropriate; 

(5) Development and implementa-
tion of plans, programs, standards, 
constz-uction, and other activities sup-
ported with EPA financial assistance 
(grants and cooperative agreements) 
to State, interstate. regional and local 
agencies (herein after referred to as 
State, interstate, and substate agen-

cies); 
(6) The process by which EPA makes 

a determination regarding approval of 
State administration of the Construc-
tion Grants program in lieu of Federal 
administration; and the administra-
tion of the Construction Grants Pro-
gram by the State after EPA approval; 

(7) The process by which EPA makes 
a determination regarding approval of 
State administration of the following 
programs in Iieu of Federal adminis-
tration: The State Ha,zardous Waste 
Program; the NPDES Permit Pro-
gram; the Dredge and Fi1l Permit Pro-
gram; and the Underground Injection 
Control Program; 

(8) Other actlvities which the Assist-
ant Admtnistrator for Water and 
Waste Management, the Aasistant Ad-
ministrator for Enforcement, or any 
EPA Regional Administrator deems 
appropriate ln view of the Agencys re-
sponsibillty to involve the public in 
signiflcant decisions. 

(b) Actlvities which are not covered 
by this part, except as otherwise pro-
vided under (a)(8) or (c) of this sec-
tion, are activities under Parts 33 (Su-
bagreements), 39 (Loan Guarantees 
tor Construction of Treatment 
Works), 40 (Research and Develop-
ment Grants), 45 (Tralning Grants 
and Manpower Forecasting) and 46 
(Fellowships) of this chapter. 

(c) Some programs covered by these 
regulations contain further provtsions 
concerning public participation. These 
are found elsewhere in this chapter in 
provisions which apply to the program 
of interest. Regulations whlch govern 
the use and release of pub)ic informa-
tion are set forth in Part 2 of this 
chapter. 

(d) Specific provisions of court 
orders which conflict with require-
ments of this part, such as court-estab-
lished timetables, shall take prece-
dence over the provisions in this part. 

(e) Where the State undertakes 
functions in the construction grants 
program, the State shall be responsi-
ble for meeting these requirements for 
publlc participation, and any applica-
ble public participation requirements 
found elsewhere in this chapter, to the 
same extent as EPA. 

(f) Where the State undertakes 
functions in those programs specifical-
ly cited in § 25.2(a)(7), the State shall 
be responsible for meeting the require-
ments for public participation includ-
ed in the applicable regulations gov-
erning those State programs. The re-
quirements for public participation in 
State Hazardous Waste Programs, 
Dredge and Fi11 Permit programs, Un-
derground Injection Control programs 
and NPDES permit programs are 
found in Part 123 of this chapter. 
These regulations embody the sub-
stantive requirements of this part. 

(g) These regulations apply to the 
activities of all agencies receiving EPA 
financial assistance which is awarded 
after [the effective date of final regu-
lations], and to all other covered ac-
tivities of EPA, State, interstate, and 
substate agencies which occur after 
that date. These regulations will apply 
to ongoing grants or other covered ac-
tivities upon any significant change In 
the activity (for example, upon a sig-
nificant proposed increase in project 
scope of a construction grant). Parts 
105 (Public Participation in Water PO1-
lution Control) and 249 (public Par-
ticipation in Solid Waste Manage-
ment) will no longer appear In the 
Code of Federal Regulations; however, 
they will remaln applicable, In uncodl-
fied form, to grants awarded prior to 
the effective date of this part and to 
all other ongoing activities. 

§ 25.3 Policy and objectives. 

(a) EPA, State, lnterstate, and sub-
state agencies carrying out activities 
described ln § 25.2(a) shall provide for, 
encourage, and assist the participation 
of the public. The ternì, the public 
In the broadest sense means the 
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